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The Honorable James ;Quello
March 19, 1993

Congress made a deliberate choice to include cable programming
services within the ambit of regulation by rejecting the Packwood
Amendment in the Senate and the Lent Amendment in the House. In
my statement during Senate debate on the Packwood Amendment, a copy
of which is attached, I detailed the reasons why effective consumer
protection required coverage of rates for cable programming
services. Without such coverage, as the FTC staff observed in
comments to the FCC, cable's “"market power will be largely
unchecked." Cable's market power would also be unchecked, and the
benefits to consumers of coverage of cable programming services
lost, if scrutiny of rates for cable programming services is too
lenient.

Congress has lso indicated, through its actions, that
scrutiny of the so-called enhanced basic tiers is to be more than
perfunctory or focuesed on a few "bad actors.” 1In 1990, when the
Senate Commerce Committee first reported S.1880, the predecessor
to the Cable Televigion Consumer Protection and Competition Act,
it allowed the FCC to limit rates for cable programming services
only if the FCC found those rates to be "significantly excessive."
I strongly objected 'to the "significantly excessive" standard at
that time, pointing out that it was like telling a thief that he
could commit larceny, but not grand larceny. As a result of
efforts by me and others with similar concerns, when the Commerce
Committee drafted its substitute for S$.1880, the "significantly
excessive" standard was changed to allow the FCC to set aside any
"unreasonable~ rates for cable programming services. ‘this
unreasonableness standard was then carried over into the provisions
of S.12, which became law.

For these 1reasons, I view to be inconsistent with
congressional intent the proposal in the NPRM to have the FCC deem
95-98% of rates charged by cable operators for cable programming
services to be reasonable. Had Congress intended only to protect
consumcrs against the top 2-5% of rates for cable programming
services, it would have adopted the “significantly excessive-
language proposed in 1990.

I was also extremely troubled by the suggestion in the NPRM
that "there may be a tradeoff between the severity of the
restrictions that may be placed on basic tier rates and rates for
other cable programming services.” There is no support in the
statute for the existence of such a tradeoff., The goal of the
consumer rate protection provisions of the Cable Television
Consumer Protection and Competition Act of 1992 was to protect
consumers from undue exercise of market power across the entire
range of monopoly services, including cable programming services.
There was certainly no intent to constrain the monopoly pricing
for basic services, which most consumers can receive for free with
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Thank you for your consideration of these matters. I would
appreciate it if a copy of this letter would be placed in the
Commission's public lf_j.le of the ra? equlation proceeding.

Sincérely
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in the video markeiplace. We aigd
know Lhat over two-thirds of all view-
ing by cable subscribers is of joca).
over-the-air teicvision. This has set' v
a situation where a popular brcadcast-
er may wind up subsidizing its cable
competitar in it programming and
rnarketing otfores, I
1 am convinced that retransmfss:;o;x
consent is & procompetitive proposa!
that will help to provide 8 measure ¢f
bajance tnat is currently lacking. i
Mr. INOUYE addressed the Chair.
The PRESIDENT pro tempore. The
Senator from Hawaif.
Mr, INOUYE. I yield 10 minutes th
my friend {rom Connecticut, i
The PRESIDENT pro tempore. i
Scnatar from Connecticut (Mi, Ly
BERNMAN] is recognized for 10 minutes, |
Mr. LIEBERMAN. 1 thank the
Chair, and I thank my distinguished
volleazue from Hawall. ;
Mr. President, T rise today in supi
port of 5. 12 as reported by the Com.-
merce Comimittee, and in ovposition i
the substitute offered by Sougich
Pacxwoop ard my other colleagues, '
Mr. President, we are facing a tery
Lt recessing: here In the United Statel
tocay in wnich wmany ordinary Amer)
cans are having s tough time mas:ing
ends micel. Just a coupie days ago, in
his Swate of the Union Address, Priadt
Cerrt Bush challenged gll of us here ir
Congress 10 put aside partisan dxife"
ences and work together for the good
G Lhe country. |
Well, Mr. President, now s the time
1o stact, and this bill is the place, hel
rause S, 12 wiil suve money for ardi
nary consumers. It will rein in whal
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menis usdshy cRn slep in lo place
limi's on a rna:cpolist even if the Fed-
eral C(roveriument will not act. 1 say
that fyeu waperiunce have seen prive
Ycged Lo 2erve as atlorney general of
iny State before cominmg to the Senate.
Bal thsl is 1ot the ease with cable.
Starting in 1984, Congress and the

"FCC decided to dercgulate virtually all

cable systems and services in the
United States Prior to that wa had a

system in which States and localities

Hag granled de facto menopoly fran.
uhigses to the cable compantes and then
understandably zet up a system to reg
ulate thelir price angd Quelily.

Then Congress came along with a
usurpation of the State and local au-
thorily wnd vannea the Stales ana
loczl gevernments frora reyulating any
cable service except those that the
eustumer ¢l gel with an antenna—
whiel Congress called basic cable serv-
Ice—end it allowed besic cable to be
regulated, even that lower tier, only in
the atgence of ~ffective compeltition.

The PCC then halted cven thzt
modest amount of rezulation by de-
claring that effective compelition ex-
piled wherever the coraumer cculd ro-
Seive three over-the-air television sta.
vions, AMr. President, Lonestly, that
WAS jike saving the Pony Express was
an cfiectlve comprlilor to the iron
norse, Ceble was free t¢ charge as
raueh s it asnted, without threat of
reguieticn ar the competitien of
MAarkaiplace.

It i* 70 surprise what hzppened 1o
retes as 3 result, Accerding to ihe
CAQ. since deregizlntisn became effee
tive at the start of 1987, the price of
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current law does 1oL recognize ihi
reality. Under (he (064 Cable Act,
even in the absence of effective cuom:
petlilion, only e tier eontaining the
local broadeasrt signals can te reguiat-
«d, and that is an important point. As
the Devpartment of Justice itself has
ohserved in comments filed with the
FCC, “caeble services offered outlsicde of
the basic tier may not be subjected Lo
rate regulation ¢ven if these scrvices
are found to be the sole source of sig:
nificant markel power nossesscd by
local cable systems.” No nonbreadceast
services can bé regulated unless Lhey
are packaged with brosdeust channels

This gives cable monopclists a ui:.nt
loophule. They can avaid regulation nf
the prices charged for their most hup-
ular progranuning. such as CNN,
MTV, and ESPN, simply by pulling
these servicsa it o separate tier where
they stLill face no effective competi-
tion. Then, s the PTC staff obscrved
in comments to the FPCC. "tnuw
market pt:wer wil bhe largeiy un-
checked.”

Cable is alre ad' busy exploiting thi
loophale. GAD roportad thut in 14
the numbtr of cahle svstemy Qfferirg
two or more liers jumped from 16.6 o
41.4 prreent. And, as the Wall Sireet
Jourr.a) reported 2 weeky apgu, G
tier subaeribers continue 1o face xignd-
icant rate increases which ecannet pow
e controlled undacr any legal circur-
siances by tne PCC or by franchisnhg
authorities, Tlie resilt was sswummed up
by an BCC cffigial "Ir'e gnnoving W
the concurmer Brzacse what they weo
ten't regu ..m'd v







